
 

 

 
 
 

 
December 22, 2011 
 
The Honorable Kimberly D. Bose 
Secretary  
Federal Energy Regulatory Commission 
888 First Street NE 
Washington, DC 20426 
 
 RE: Southwest Power Pool, Inc., Docket No. ER12-_____ 

Request for Waiver of Tariff Provision and Expedited Treatment 
 
Dear Secretary Bose: 
 
 Southwest Power Pool, Inc. (“SPP”) requests that the Commission waive the 
notice provisions of Section 17.7 of SPP’s Open Access Transmission Tariff (“Tariff”) to 
permit SPP to grant AES Shady Point, LLC (“AES”) a one-year extension of the 
commencement of its transmission service. Additionally, SPP requests that a waiver be 
granted as expeditiously as possible because without a waiver, the requested transmission 
service will begin January 8, 2012 and AES will be required to pay for transmission 
service that it has informed SPP it does not need. 
 
I. Background  
 

AES is the owner and operator of a coal-fired electric generation facility located 
within the State of Oklahoma and which is a “qualifying facility” under the Public Utility 
Regulatory Policies Act of 1978 (“PURPA”) and pursuant to 18 C.F.R. §§292.201 et seq. 
AES provides electric capacity and energy to Oklahoma Gas and Electric Company 
(“OG&E”) pursuant to a power sales agreement. 

 
In accordance with SPP’s Tariff, in 2006, AES requested 320 MW of 

transmission service from AES to AEP West beginning January 2008 for one (1) year 
(Transmission Request No. 1085305). Based on the Aggregate Transmission Service 
Study Procedures in accordance with Attachment Z1, SPP determined that no Network 
Upgrades were required to provide the service and therefore granted AES 271 MW of 
service to commence on January 8, 2008. However, in light of a renewal of its power sale 
agreement with OG&E, AES no longer needs this transmission service. AES has been 
trying to determine whether there is another party that needs this transmission capacity, in 
which case AES would release it. However, presently no other party has requested this 
capacity and service. 

 
Under Section 17.7 of the SPP Tariff, a Transmission Customer may obtain up to 

five one-year extensions for the commencement of service by paying an annual 
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reservation fee equal to one-month’s charge for firm Transmission Service for each year 
or fraction thereof. For extensions of one (1) year or more, the Transmission Customer 
must request the extension no later than ninety (90) days before the Service 
Commencement Date. 

 
As a result, in 2007, AES timely requested a one-year extension of the 

transmission service commencement date under Section 17.7 of SPP’s Tariff. In 2008, 
AES failed to give notice of an extension of the transmission service commencement date 
within the 90 day notice period. On December 22, 2008, SPP filed a Request for Waiver 
of Tariff Provision and Expedited Treatment in Docket No. ER09-443-000.1 By Letter 
Order on February 2, 2009, the Commission granted SPP the authority to waive the 
notice requirement in Section 17.7 of the SPP Tariff and allow AES to extend the 
commencement of its transmission service for an additional year.2  

 
In 2009 and 2010, AES timely requested one-year extensions under Section 17.7 

of SPP’s Tariff. Under such extensions, AES’s Service Commencement Date was 
extended to January 8, 2012. As AES has not located another party that needs the 
transmission service, AES intended to request its final extension under Section 17.7. 
However, because of an administrative oversight, AES did not make its formal request 
for such an extension until November 11, 2011, after the required ninety (90) days notice 
to extend. Thus, without waiving the required ninety (90) day notice period to extend, 
AES will be required to pay for unneeded transmission service. 

 
In a letter to SPP dated December 20, 2011, AES requested SPP to file for a 

waiver with the Commission.3 In the letter, AES states that failure to provide timely 
notice to SPP was an oversight. The 2012 budget for AES only includes the deferral 
payment. Without the waiver, AES will be required to begin paying for the full service 
which would have devastating effects on AES’s ability as a generating plant to complete 
proper maintenance on the generating units and to meet the fuel and personnel needs in 
2012. 

 
 
 

 

 
 
1  See Request for Waiver of Tariff Provision and Expedited Treatment in Docket 

No. ER09-443-000 (Dec. 22, 2008).  

2  Sw. Power Pool, Inc., Letter Order, Docket No. ER09-443-000 (Feb. 2, 2009). 

3  The letter is attached to this filing as Attachment No. 1.  
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II. Request for Waiver 
 
 SPP believes a waiver should be granted. There is no improper hoarding by AES. 
Rather, this transmission service is not needed by AES. 
 
 The Commission has stated that “[w]aiver means the determination by a 
transmission provider, if authorized by its tariff, to waive any provisions of its tariff for a 
given entity.”4 The Commission also requires SPP to “strictly enforce all tariff provisions 
relating to the sale or purchase of open access transmission service, if the tariff provisions 
do not permit the use of discretion.”5 SPP’s Tariff does not permit discretion or authorize 
it to waive the notice requirements for requesting an extension of the Service 
Commencement Date. The terms of SPP’s Tariff are clear that the Transmission 
Customer must request the extension no later than ninety (90) days before the Service 
Commencement Date, and SPP is not permitted to vary that notice period. SPP, therefore, 
requests that the Commission grant SPP the authority to waive the notice provision for 
AES. 
  
 The Commission has previously allowed waiver of tariff provisions in cases 
where (i) the waiver was of limited scope; (ii) a concrete problem needed to be remedied; 
(iii) the waiver did not have undesirable consequences, such as harming third parties; and 
(iv) where there was error, the underlying error was made in good faith.6 SPP’s waiver 
request satisfies each of these factors, and therefore should be approved.  
 

 
 
4  Standards of Conduct for Transmission Providers, Order No. 717, III FERC Stats.  

& Regs., Regs. Preambles ¶ 31,280, at 30,561 (2008), order on reh’g and 
clarification, Order No. 717-A, III FERC Stats. & Regs., Regs. Preambles ¶ 
31,297, order on reh’g and clarification, Order No. 717-B,129 FERC ¶ 61,123 
(2009); see also 18 C.F.R. § 358.3(m). 
 

5  18 C.F.R § 358.4(a). 

6  See, e.g., Southwest Power Pool, Inc., 131 FERC ¶ 61,055 (2010); Southwest 
Power Pool, Inc., 124 FERC ¶ 61,316 (2008); ISO New England Inc., 117 FERC 
¶ 61,171, at P 21 (2006); Gulf  S. Pipeline Co., LP, 112 FERC ¶ 61,294 (2005); 
Great Lakes Gas Transmission Co., 102 FERC ¶ 61,330 (2003); TransColorado 
Gas Transmission Co., 102 FERC ¶ 61,330 (2003); Wisvest-Connecticut, LLC v. 
ISO-New England, Inc., 101 FERC ¶ 61,372 (2002); N. Border Pipeline Co., 76 
FERC ¶ 61,141 (1996), order issuing certificate granting and denying reh’g, 80 
FERC ¶ 61,152 (1997). 
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 First, the waiver requested is only for a specific situation where timely notice was 
not provided. SPP is not seeking a blanket authorization or tariff revision regarding the 
ninety (90) day notice provisions of Section 17.7. Second, without the waiver, AES is 
faced with a large payment for transmission service that it does not need. Third, the 
waiver will not have undesirable consequences nor will there be any harm to third parties. 
The failure to give timely notice was an administrative oversight. There are no third 
parties involved and, in fact, AES has been working to locate another party to take the 
transmission service from AES; however, at this point no other party has requested the 
transmission.  
 
 Finally, while there was error involved, the error was made in good faith. As 
previously explained, AES had previously given timely notice to extend its Service 
Commencement Date, and has been working to locate another party to assume the 
transmission service. AES intended to give notice to SPP in accordance with Section 17.7 
to extend its Service Commencement Date, however, due to an administrative oversight 
AES failed to give the notice within the ninety (90) day period. 
 
 Thus, SPP’s request to waive the notice requirement in Section 17.7 of its Tariff 
solely with respect to AES satisfies Commission precedent and, therefore, should be 
approved.  

 
 
III. REQUEST FOR EXPEDITED TREATMENT 
 
 SPP requests that the Commission act expeditiously on its request for 
authorization to granted a limited waiver of Section 17.7 of the SPP Tariff for AES. 
Without expedited Commission action on this request, SPP would be required to begin 
providing and charging AES for Transmission Service that AES does not need beginning 
on January 8, 2012. 
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IV. Communications 
 
 Correspondence and communications with respect to this filing should be sent to, 
and SPP requests the Secretary to include on the official service list, the following:  
 
Heather Starnes, J.D. 
Manager, Regulatory Policy 
Southwest Power Pool, Inc. 
415 North McKinley, #140 Plaza West 
Little Rock, AR 72205 
Telephone: (501) 614-3380 
Fax: (501) 664-9553 
hstarnes@spp.org 
 

Tessie Kentner 
Southwest Power Pool, Inc. 
415 North McKinley, Suite 140 
Little Rock, AR 72205 
Telephone: (501) 688-1782 
Fax: (501) 603-0284 
tkentner@spp.org 
 

 
V. SERVICE 

 
SPP has served a copy of this filing on all its Members and Customers. A 

complete copy of this filing will be posted on the SPP website, www.spp.org, and is also 
being serviced on all affected state commissions.   
 
VI. CONCLUSION 
  
 For all the foregoing reasons, SPP respectfully requests that the Commission 
waive the applicability of the notice requirement in Section 17.7 of SPP’s Tariff for the 
extension of the Service Commencement Date for AES’s transmission service request as 
expeditiously as possible. 
 
 

      
 Respectfully submitted, 
 
 /s/ Tessie Kentner  
Tessie Kentner 
Southwest Power Pool, Inc 
 
Attorney for 
Southwest Power Pool, Inc. 
 

mailto:hstarnes@spp.org
mailto:tkentner@spp.org
http://www.spp.org/
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